Boaventura de Sousa Santos treated Tilburg University to a colorful and rich pallet of topics during his Montesquieu lecture that prompted self-reflection and critical review of the role of law in our western societies. He argued that the way the law functions today leads to the creation of an abyssal line that creates radical exclusions. Although critical of the role of law and the legal regime in western societies, he encourages us, lawyers of the 21st century, to reform and further develop the law in such a way that it is built on democratic pluralism, interculturality and dignity and as such contributes to a more inclusive society. In this short reflection on de Sousa Santos' Lecture, I highlight some examples and situations that show how rules and procedures of Western societies can have detrimental effects on large groups of refugees and migrants.
Introduction
Professor Boaventura de Sousa Santos treated Tilburg University to a colorful and rich pallet of topics during his Montesquieu lecture that prompted selfreflection and critical review of the role of law in our western societies. He argued that the way the law functions today leads to the creation of an abyssal line that creates radical exclusions.1 According to Santos:
The Abyssal line is the line that separates the metropolitan societies from colonized societies. The Western-centric conceptions focus exclusively on the metropolitan societies, the societies on this side of the line. The 'universal' idea of modern societies is therefore based on an abyssal exclusion of the societies on the other side of the line, societies to which such ideas, however supposedly universal, were not applicable.2
Although critical of the role of law and the legal regime in western societies, he encourages us, lawyers of the 21st century, to reform and further develop the law in such a way that it is built on democratic pluralism, interculturality and dignity and as such contributes to a more inclusive society. The responses of the European Union to the so-called 'refugee crisis' reflect the institutional, moral and legal limitations of the eu and individual European States. They lead to the exclusion of those who are not recognized as refugees or rights holders by the regimes and are an example of what Santos calls 'abyssal exclusions.'3 In this response to his lecture, I will analyze how some of the threats and monsters he identified in his lecture play out in the 'refugee crisis.' I will do so by illustrating the effects of the eu policies on relocation and resettlement and discuss the emergence of a shadow society created by urban refugees.
2
The So-Called 'Refugee Crisis'
Santos' fourth monster is the concept of crisis and he argues that Europe is in a state of permanent crisis which is used as a justification for a broad range of measures.4 In relation to the 'refugee crisis,' the term 'crisis' is used to indicate the high numbers of refugees coming to Europe and the inability of Europe and the eu member states to manage this number of refugees. But is the use of the term crisis in this context justified? Over the last two years, the number of asylum applications and first-time asylum applications has risen from 626,960 in 2014, to 1,322,825 in 2015 and 1,259,995 in 2016.5 An unknown number of refugees and migrants have crossed tilburg law review 22 (2017) 267-275 the borders irregularly and have not been registered as asylum seekers. Although the number of asylum applications has risen and might seem high, we have seen high influxes in the past. In 1992, approximately 672,000 applications were registered in the then 15 eu Member States when they received many asylum applicants from the former Yugoslavia.
In 2001, the number of applicants again peaked to approximately 424,000 applications in the 27 eu Member States.6 Although the numbers of registered applications in the last two years are higher than in the past, this does not necessarily qualify the situation as a 'refugee crisis.' Considering the current population of the eu (508 million inhabitants), 1,3 and 1,2 million asylum seekers cannot be considered as an overwhelming figure. The situation and responses to the newly arrived persons rather reflect another crisis, namely the incapability of the eu and eu Member States to design a joint, shared response in which all Member States take their share. Regardless of the relocation agreements (see below) and due to the Dublin regulation, Italy and Greece largely remain responsible for those arriving in the eu, including those who do not claim asylum and those who are unlikely to be granted asylum. Therefore, the refugee crisis is also referred to as a solidarity crisis.7
Institutionalized Exclusion
Based on the 1951 Refugee Convention worldwide there is a strong division between refugees who deserve protection and migrants who do not deserve such protection and are often referred to as economic migrants. Only those who serve the national interest with their work or knowledge are 'deserving' economic migrants. The legal definition of the refugee is exclusively reserved for those who fear persecution on one of the grounds listed in Article 1 of the Convention. The vast majority of those fleeing today are on the move because of armed conflict, war or natural disaster. However, it is debatable whether or not these refugees fall under the protection of the Refugee Convention. Alexander Betts introduced the term 'survival migration' to refer to people who leave to survive an existing threat against which their own country fails to protect them and who should qualify for protection or asylum.8 Consequently, the group of recipients of protection becomes much larger. The difficulty with a narrow and strict understanding of who is a refugee and who is not is that it creates the risk of distinguishing between a small group of 'deserving refugees' (those who fulfil the convention definition) and 'undeserving refugees or migrants' (those who do not), or to use Santos' words: it draws the abyssal line. Thus, the legal framework and determining whether or not a person fulfils the conditions to fall within the framework is important for the level of protection, as will be illustrated below.9
3.1
Europe's Relocation Schemes In June and again in September 2015 the eu Member States agreed to relocate 160,000 refugees from Greece and Italy to other eu Member States following a key for division based on the population size, gdp, number of spontaneous asylum applications and unemployment rates and with compulsory participation. On 4th of May 2017, 18,059 people were relocated to the other eu Member States.10 Although the relocation takes place following the established key, Member States are allowed to indicate their preferences. This has led to the exclusion of some countries of certain nationals (e.g. Eritreans) or certain groups (single men) or only allowing persons listed by a specific ngo.11 This has led to new forms of exclusion that have been condemned by the European Commission since it is the sole responsibility of Greece and Italy to take the decision on relocation.
In September 2016, the initial target was reduced with 54,000 places for resettlement to 106,000 (see below). With reference to the Commission's press release accompanying the eleventh report, some organizations indicated that the Commission is considering to drop, again, the number of refugees to be relocated to only 33,000 refugees.12 In its press release, the Commission indicates that there remain some 14,000 refugees eligible for relocation in Greece and some 3,500 in Italy.13 If it is true that only these refugees will be relocated then, in the end, a total number of only 33,840 refugees will be relocated instead of the 160,000 initially agreed.
The revision of the targets shows the malleability of policies in an effort to conceal reality which is political unwillingness to comply. This unwillingness follows from the strict eligibility criteria for relocation creating low numbers of people that qualify for relocation. Relocation is limited to applicants who are in clear need of international protection and are a national or stateless resident of those countries for which the eu-wide average recognition rate is more than 75 percent. The majority of beneficiaries so far are from Syria, followed by Eritreans and Iraqis. Since June 2016, Iraqis are not eligible anymore because recognition rates dropped below 75%. Despite the ongoing conflict in Afghanistan causing a high number of refugees, Afghans are not eligible for relocation.
These differences between nationalities create tensions between groups of refugees and migrants and feelings of discrimination. Other difficulties in the relocation process are the lack of pledges from the Member States, the practical and procedural difficulties in applying the eligibility criteria and the indication of restrictive preferences by receiving member states. This has caused long procedures, lasting uncertainty and a lack of registrations by those who might have qualified. Thus, although the idea to alleviate the pressure on Greece and Italy by relocating 160,000 refugees was initially to be applauded, the way in which it is implemented is disappointing both from the side of the eu Member States and the European Commission.
Imposing formal criteria such as the 75% recognition rate furthermore, shows the arbitrariness of the system. Refugees coming from countries that meet these criteria are not necessarily those who are most in need of international protection. Additionally, it creates a system in which Greece and Italy are left with those refugees who are less likely to receive refugee status and whom, as is well known, it is often difficult to return to their home country. It creates a divide between those who are protected and those who are not. In Santos' words, it creates abyssal exclusions.14 On a more legal and institutional note, some Member States simply refuse to comply with their obligations to accept refugees from Italy and Greece, and there are still two cases pending before the Court of Justice of the eu, in which the legality of the relocation decisions is challenged. Slovakia had initiated annulment procedures against the decision of compulsory migration quotas on 2 December 2015.15 In short, it argues the Council of Ministers exceeded its mandate because it introduced quotas and involuntary redistribution, whereas the European Council had promised a policy with no quotas and voluntary redistribution. It furthermore challenged the legal basis of Article 78(3) Treaty on the Functioning of the eu and the qualified majority voting. Hungary also initiated annulment procedures against compulsory migration quotas on 3 December 2015.16 It also challenges the legal basis and argues that the principle of subsidiarity is not complied with and that the role of the national parliaments is disregarded. Since an annulment action does not have suspensive effect, Hungary and Slovakia remain bound by the Council Decision that is challenged. The hearing of the cases before the Court of Justice of the European Union took place on 10 May 2017.
3.2
Europe's Resettlement Policy As agreed in the eu-Turkey Statement, Council Decision (eu) 2016/1754 of 29 September 2016 created the option for eu Member States to resettle Syrian refugees in need of international protection directly from Turkey and made 54,000 places available for this purpose. This number was reduced from the 160,000 relocation places agreed previously. Earlier on it was agreed that 22,504 Syrian refugees were to be resettled from Jordan, Lebanon, and Turkey to alleviate the burden in these countries.17
Although much can be said about the eu-Turkey Statement, I want to focus on the aspect of resettlement here. The Commission, which monitors this resettlement scheme, indicated in its eleventh report that on 10 April 2017, 15,492 Syrian refugees had been resettled from Turkey, Jordan, and Lebanon, including 4,618 refugees from Turkey under the eu-Turkey Statement. Surprisingly some 11% of those who have been eligible for resettlement from Turkey to one of the eu Member States decided to stay in Turkey instead. Again, some ten member states so far have refused to undertake any action to resettle from Turkey. And again, the legal basis of the resettlement agreement, namely, the eu-Turkey Statement, was challenged before the Court of Justice of the eu:18 Three asylum seekers who claimed asylum in Greece after 20th of March 2016 stated that the European Council as an institution concluded the agreement with Turkey and that it was not allowed to do so. The General Court of the eu concluded that it lacked jurisdiction to decide on the legality of the eu-Turkey statement because, given the content and the circumstances and despite the press release stating that it was an agreement between the European Council and Turkey, the statement cannot be considered as an act of the European Council but rather as an act between the Heads of State or Government and the Turkish Prime Minister.
The fact that the President of the European Council was the spokesperson leading the negotiations and the President of the European Commission were present at the meeting cannot change this conclusion. It follows from the Court's decision that there is a very thin line between Heads of State or Government acting as representatives of a State and them acting as members of the European Council.19 One has to be very well informed not to be confused by such practices especially if afterwards the agreement is presented as an euTurkey statement. This is what Santos would call his second monster, namely institutions operating extra-institutionally.20
3.3
Urban Refugees: Living in a Shadow Society Santos' sixth threat is the recolonisation of difference.21 He sees the so-called 'refugee crisis' as a result of unsolved colonial questions of Europe fuelled by racism and xenophobia. Exclusion of newcomers and especially those who are from different cultures or who have a different belief is the result thereof. As stated above, legal frameworks, policies, and practices divide between deserving and non-deserving refugees and migrants. Those who do not fulfill the requirements (economic migrants not serving a national interest, refugees not qualifying for relocation, refugees arriving on the Greek islands after 20th of March 2016, refugees and migrants entangled in slow, unpredictable and demanding asylum procedures) have to find a way to survive. They prefer to settle in urban areas rather than in refugee camps.22 Although they are a mixed and diverse group, these people are generally referred to as urban refugees. The United Nations High Commissioner for Refugees (the unhcr) estimates that globally more than 10 million refugees and 27 million idps (internally displaced persons) live in urban areas, which is more than half of the refugee populations. In 2009, the unhcr defined urban refugees as refugees living in "a built-up area that accommodates large numbers of people living in close proximity to each other, and where the majority of people sustain themselves by means of formal and informal employment and the provision of goods and services."23 Many refugees and migrants avoid or leave the traditional refugee camps because of the poor living and security conditions and the lack of prospects for the future. Although most camps are supposed to be temporal, refugees are often trapped for years and in some cases decades in these camps, putting their lives and the lives of their children on hold. For those reasons, some refugees prefer to live in urban settings, hoping it will give them the opportunity to retain self-sufficiency, earn an income, and better living conditions and dignity. However, there is also a flipside to these practices. Urban refugees often remain unregistered which is generally a condition for assistance, services, and goods from the international and national organizations. Without access to basic needs such as schooling and health services and living invisible lives, they often face grave rights violations and extreme levels of poverty, which is reinforced when they are undocumented or without legal residence status.24 Regardless of these conditions refugees and migrants not formally recognized manage to live their lives outside the formal structures. Many refugees in Greece do not want to register, for instance, because they do not want to remain in Greece and as the application procedure takes too long. But even if they are registered their application is not processed and many migrants do not have access to tilburg law review 22 (2017) 267-275 basic needs.25 In Athens, in some area's so-called squats are created to try to provide these basic needs. These are managed by the volunteer or anarchist groups who are skeptical of the involvement of formal structures and the un, igo and ngo activities, making it difficult to access these urban refugees.26 Therefore, there are also concerns about the wellbeing of refugees living in squats. As such shadow societies emerge in parallel to the formal economies and societies. Santos' post-abyssal ideas of the plurinational and intercultural law might further enhance these economies and societies in a way it does not harm refugees or the local communities and might create new forms of a state organization.27
Conclusion
The threats and monsters identified by prof. Santos are omnipresent in Europe's response to the refugee crisis. In this short reflection on his Montesquieu Lecture, only a few have been highlighted, but the examples and situations described above show how rules and procedures of Western societies can have detrimental effects on large groups of refugees and migrants. The eu-Turkey Statement causing a decrease in new arrivals is claimed to be a success notwithstanding the numerous refugees stuck on the Greek islands in deplorable circumstances. Uncooperative Member States find ways to boycott agreements made at eu level by imposing additional rules and procedures on the relocation scheme or simply by not complying with their obligations. The eu response is characterized by a lack of solidarity and fairness. According to Santos the development of a post-abyssal law, that comes from the bottom up and that brings together scientific and non-academic knowledge, can remedy the abyssal exclusions in our societies. Given the rise of nationalist parties, resistance against a more liberal asylum policy, and increased segregation it would be interesting to research Santos' ideas of a post-abyssal law in the context of the eu's migration policy. 
